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Thi s proceedi ng arose upon the filing of a Notice of Contest
by Contestant on Cctober 14, 1981, seeking, pursuant to Section
105(d) of the Federal Mne Safety and Health Act of 1977, 30
U S.C 0801 et seq. (the Act), to challenge G tation No. 578746
dat ed Septenber 10, 1981, which was issued pursuant to Section
104(a) of the Act and which alleges a violation of 30 CF. R [
48.27(a) in August, 1981 (Tr. 57-63) at Contestant's mne in
Sweet wat er County, Womng, to wit:

"A miner was assigned to operate a Case front-end

| oader to clean up a spill at the Mono plant. The

enpl oyee had not received new task training in the
operation of the Case front-end | oader. The enpl oyee
had been trained to operate a dozer at the stockpile.
Part of his job required that he operate the | oader on
the off shift. This citation was witten and delivered
after investigation was finalized on the date Septenber
14, 1981. This citation is not S & S."

The standard allegedly violated, 30 C.F. R [48.27(a),
provi des as foll ows:

"Training of mners assigned to a task in which they
have had no previ ous experience; m ni mum courses of
i nstruction.
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(a) Mners assigned to new work tasks as nobile
equi prent operators, drilling machi ne operators,
haul age and conveyor systens operators, ground control
machi ne and those in blasting operations shall not
perform new work tasks in these categories until training
prescribed in this paragraph and paragraph (b) of this
section has been conpleted. This training shall not be
required for mners who have been trai ned and who have
denonstrated safe operating procedures for such new work
tasks within 12 nonths precedi ng assignment. This training
shall al so not be required for mners who have perforned the
new wor k tasks and who have denonstrated safe operating
procedures for such new work tasks within 12 nonths precedi ng
assignment. The training programshall include the foll ow ng:

(1) Health and safety aspects and safe operating
procedures for work tasks, equipnent, or nachinery. The
training shall include instruction in the health and
safety aspects and safe operating procedures related to
t he assigned tasks, and shall be given in an on-the-job
envi ronnent; and,

(2) (i) Supervised practice during nonproduction. The
training shall include supervised practice in the
assigned tasks, and the perfornmance of work duties at
time or places where production is not the primary

obj ective; or,

(ii) Supervised operation during production. The
training shall include, while under direct and

i medi at e supervi sion and production is in progress,
operation of the nmachi ne or equi pnent and the
performance of work duties.

(3) New or nodified machi nes and equi prent. Equi pnent
and machi ne operators shall be instructed in safe
operating procedures applicable to new or nodified
machi nes or equipnment to be installed or put into
operation in the mne, which require new or different
operati ng procedures.

(4) Such other courses as may be required by the

Di strict Manager based on circunstances and conditions
at the mne

(b) M ners under paragraph (a) of this section shal

not operate the equi pmrent or machi ne or engage in

bl asting operations wi thout direction and i medi ate
supervision until such mners have denonstrated safe
operating procedures for the equi pnment or machi ne or

bl asting operation to the operator or the operator's
agent .

(c) Mners assigned a new task not covered in paragraph
(a) of this section shall be instructed in the safety
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and health aspects and safe work procedures of the task,
prior to perform ng such task.
(d) Al training and supervised practice and operation
required by this section shall be given by a qualified
trainer, or a supervisor experienced in the assigned
tasks, or other person experienced."

(enphasi s added)

The matter came on for hearing on March 6, 1985, in Salt
Lake City, U ah. Both parties were represented by counsel

The m ner described in the Ctation, Billy J. Young, was
enpl oyed during the nonth of August, 1981, and at all tines
pertinent to this proceeding at the FMC (FOOTNOTE. 1) mine as a
"Stockpile A" operator at the so-called "Baby Sesqui" area of the
mne (Tr. 62, 89 91, 107, 109, 130). His regular and customary
duties included the operation of a D-7 Caterpillar bulldozer
(herein "dozer") upon which he had been trained (Tr. 32, 92, 115,
116, 131). O her than on the indeterm nate day in August, 1981
referred to in the Ctation (FOOINOTE. 2) he had not been required to
operate a Case front-end | oader ("loader") and he had not been
trained to operate-or certified as qualified to operate-the sane
(Tr. 20, 21, 23, 24, 27, 28, 48, 89, 116, C.Ex. 1, 121, 122,
172). It also appears that it was not normal procedure for
Contestant to ask its dozer operators to operate | oaders (Tr.

100, 102, 109, 110).

One of Contestant's several contentions in this matter is
that 30 CF. R [48.27(a) fails to give fair notice of what is
required and is constitutionally invalid. This is found to | ack
merit.

The regul ation consists of three sentences. The genera
rule, a training requirement, appears in the first sentence and
two exceptions thereto are then set forth--one each in the two
remai ni ng sentences. Stripped of superfluities and insofar as
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pertinent here the regul ation provides that nobile equi prent
operators shall not performnew work tasks in the "nobile

equi prent operator"™ category until (prescribed) training has been
conpleted. | find no anbiguity in it insofar as its applicability
here is concerned. As the Conm ssion has previously noted, many
safety and health hazards standards nust be sinple and brief in
order to be "broadly adaptable"” to nyriad circunstances. Al abama
By- Products Corporation, 4 FMSHRC 2128 (1982). In that case, the
standard involved, 30 C F. R 075.1725(a) required that equi prment
be maintained in "safe operating condition.” The Conm ssion
rejected the mne operator's contentions of unconstitutiona
vagueness and that it had not been given fair notice of the
nature of the violation and applied the followi ng test in doing
so:

" i n deci di ng whet her machi nery or equipnent is
in safe or unsafe operating condition, we conclude that
the alleged violative condition is appropriately
nmeasured agai nst the standard of whether a reasonably
prudent person familiar with the factual circunstances
surroundi ng the all egedly hazardous condition
i ncluding any facts peculiar to the mning industry,
woul d recogni ze a hazard warranting corrective action
within the purview of the applicable regulation.™

In conparing 0O1725(a) with the standard invol ved here, 0O
48.27(a), | find little to choose between in the anount and
degree of judgnental exercise and difficulty to which a
reasonably prudent person would be put in deciding (1) whether a
pi ece of equipnment is in "safe" operating condition and (2)
whet her a particular assignment is a "new' work task.

Under section 48.27(a), "nobile equi prent operator” patently
is one of the categories within which a new work task, in the
abstract, can be performed, and operating a new (different) piece
of nobile equi pnment is reasonably and | ogically one of the ways
in which one would performa "new' work task within the "nobile
equi prent operator" category. Indeed, it is the first situation
whi ch cones to mind. Neverthel ess, determ ning whether a change
in a nobile equipnment operator's work assignnent does indeed
constitute a "new work task” as contenplated by this regul ation
requires a case-by-case approach. Secretary v. U S. Stee
Corporation, 5 FMSHRC 3 (1983). It should not be overl ooked that
the m ner here was not only given a different machine to operate
but he also was sent to an entirely different work area.

VWere there is an assignnent to use new equi pnment, it would
seemthat if the new piece of equipnent is essentially the sane
as that regularly operated by the mner in the past, or the sane
as a piece of equipnment upon which the m ner has been previously
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trained and certified, then the work task involved in the new

assi gnment should not be deened a "new' work task and additiona
training should not be required. If the new equi pnment is

significantly different, than a contrary result nust obtain.(FOOTNOTE. 3)

The i ssue posed here is thus primarily factual in nature and
is fairly stated in Contestant's post-hearing brief: -
whet her or not the operation of the Case front-end | oader by said
m ner constituted a task separate fromthe operation of the D7
bul | dozer and was therefore required to have new task training
under 30 C.F.R [48.27(a)." W turn nowto the facts bearing on
this issue.

Substantial and reliable evidence in the record indicates
that Contestant's training procedure was to place a mner-trainee
"with an experienced operator on different pieces of equipnent.”
Such m ner, upon being trained, would then be certified to
operate the particul ar piece of equipnment by Jack Freeze,
Contestant's "task trainer"” and certifier (Tr. 20, 22, 27-29, 35,
116, 134, 135).

Contestant's normal training procedure was to give separate
task training for the | oader and for the dozer (Tr. 27, 35-37,
51, 52, 101, 102, 132, 136, 137). For one to learn the basic
operation of a Case front-end | oader takes approximately 4-hours
after which a period ranging from8-hours to 4 or 5 days is
required with the trainer sitting with the mner/trainee for the
mner to learn the | oader's operation (Tr. 166).



~1558

The | oader is substantially different fromthe dozer because of

significant differences in weight, size, function, controls,
br akes, speed, noving mechani sm (wheels v. track) and steering
mechani sm (Tr. 32, 43-47, 54, 94, 162-164).

On the day in question, Ralph Pedem the |ead foreman at the
Baby Sesqui plant, advised M. Young of the spill at the Mno
plant and instructed himto get the | oader fromthe yard crew who
normal |y operated it and take it to the Mono plant and cl ean up
the spill in a confined and small area about the size of a
two-stall garage) (Tr. 22, 24, 93, 125, 176). The distance
traveled by M. Young fromthe Sesqui plant to the Mono plant was
approxi mately 1,000 yards (Tr. 92). M. Young was al one when he
first got on the | oader and he experienced trouble in starting it
(Tr. 24).

It was M. Pedem s responsibility to deci de whether or not
Young was sufficiently trained to operate the | oader (Tr. 138).
M. Pedem had not trained M. Young on the |oader, had not seen
hi m operate a | oader (Tr. 23, 24) and did not believe Young had
been trained on the | oader (Tr. 24).

After experiencing difficulty starting the |oader. M. Young
drove it fromthe Baby Sesqui area to the Mo plant (Tr. 174)
where he operated it in a slow (FOOTNOTE 4) but safe manner for
approximately 30 mnutes (Tr. 159). Hi s perfornmance in operating
t he | oader displ eased the foreman, Carl Pearson (Tr. 160, 179,
181). M. Pearson, did not remove himfromthis duty, however
(Tr. 159-161, 168-171, 180), and M. Young hinself ultimtely
requested that Mario Shassetz, a hel per at the Mno plant,
repl ace himon the | oader (Tr. 26, 99, 160-161, 180). M. Young
told M. Shassetz that he was "unconfortable" operating the
| oader (Tr. 161, 168, 176). After the clean-up of the spill had
been acconplished, taking a period of approximately 3 1/2 hours,
M. Young drove the | oader back to the Baby Sesqui area (Tr. 26,
175, 176).

The purpose of M. Young's assignhment when he was call ed
fromhis regular duties at the Baby Sesqui stockpile (Tr. 125) to
operate the | oader to clean up the spill at the Mno plant was
production-rel ated and not for training purposes (Tr. 24, 26, 93,
125, 158, 161, 174, 180).

Because of |ack of training, the numerous fundanenta
di fferences between the | oader and the dozer he usually operated,
and the differences in the new area he was assigned to work in,



~1559

M. Young was not able to operate the | oader conpetently on the
day in question (Tr. 67, 94, 169, 179, 193). M. Young was not
famliar with the entirely different, small and encl osed area
(Mono plant) in which he was directed to operate the | oader (Tr.
169, 175, 176, 179).

In the context of the circunstances present on the day in
guestion the hazards posed by an untrained m ner, such as M.
Young, operating a | oader were (1) pinning bystanders against a
wal I, beam or other object, (2) running over a bystander, (3)
catching themwi th the bucket or (4) turning the machi ne over on
them Two persons were in the area where M. Young was operating
the | oader. Serious injuries requiring hospitalization could have
resulted fromthe occurrence of the enunerated hazards (Tr.
98-100, 163).

VWil e one nust agree with Contestant's position that a
change of a miner's assignment to a different piece of nobile
equi prent does not necessarily--or automatically--require new task
training, that result is dictated by the nunmerous fundanenta
di fferences between the two pieces of equipnent involved here.

M. Young's denonstrated sub-par ability to operate the
| oader, the foreman's dissatisfaction with his performance, and
M. Young's self-renoval fromthe equi pnent give strong
circunstantial credence to this conclusion. The record supports
the Secretary's sumary of the matter

"I'n August 1981 Young was required to undertake a new
task in a separate part of the mine on a piece of
equi prent vastly different fromthe one he had been
trained to operate. Requiring M. Young to undertake
this new task on unfamliar equi pmrent was clearly a
violation of 30 CF.R [48.27."

(Respondent's Brief, page 5).

The factual determ nations articul ated above nake it anply
clear that the infraction was of a noderately serious nature and
that it resulted fromthe negligence of Contestant's supervisory
personnel who both nmade the assignnent of a new work task to M.
Young and, after observation of his inept performance, permtted
his continuation of the task, with the actual and constructive
know edge that he was neither sufficiently trained or certified
to performit. These and other findings with respect to the
mandat ory penalty assessment criteria (See Fn. 1) have been nade
even though this is a contest proceeding (FOOINOTE.5) in view of the
fact
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that Contestant apparently paid MSHA' s adm nistrativel y-assessed
$78 penalty (Tr. 12) in full prior to the hearing (FOOTNOTE. 6) .
Subsequent to hearing the Secretary, in witing has (1) declined
to raise any contention that Contestant has waived its contest
rights by prior paynment of the penalty, and (2) stipulated to the
Commi ssion's jurisdiction to adjudicate this matter. (FOOINOTE. 7)
On the basis of this record (FOOTNOTE. 8) MSHA' s proposed penalty
is found to be within a reasonabl e and proper range.

CORDER
Citation No. 578746 i s AFFI RVED

Al'l proposed findings of fact and concl usi ons of |aw not
expressly incorporated in this decision are REJECTED

M chael A. Lasher, Jr.
Admi ni strative Law Judge

e
FOOTNOTES START HERE: -

~Foot not e_one

1 The parties have stipulated that Contestant is a |arge
m ne operator engaged in the production of trona, a sodium
carbonate product; that it has an average nunber of previous
violations; that it acted in good faith to pronptly achi eve abate
of the allegedly violative condition involved; and that paynent
of a penalty at the level admnistratively assessed woul d not
jeopardize its ability to continue in business (Tr. 9-11).

~Foot not e_t wo

2 Investigation on the record (Tr. 58, 62, 93) failed to
pi n-poi nt the exact day.

~Footnote_t hree

3 Contestant's additional contention that one of the two
exceptions to the regulation's general training requirement is
applicable is also found to lack nerit. Contestant relies on this
provi si on:

"This training shall also not be required for nminers
who have performed new work tasks and who have denonstrated safe
operating procedures for such new work tasks within 12 nonth
precedi ng assi gnment. "

The record is clear that M. Young had neither (1)
performed nor (2) denonstrated safe operating procedures for the
new work task within 12 nonths precedi ng the assignnment in
guestion. Contestant introduced no evidence to this effect. The
record is also clear that M. Young' s assignnent on the day in



qguestion was for production purposes--to clean up the spill at the
Mono plant--and not for training purposes. There is no support in
the record for the application of either exception to the genera
trai ning requirenent.

~Foot not e_f our

4 Skilled | oader operators would have been able to operate
the | oader "quite a bit faster"™ (Tr. 67, 169).

~Footnote _five

5 Since this is a contest proceeding no penalty is actually
bei ng assessed.

~Foot not e_si x

6 See the Secretary's brief. Counsel for Contestant didn't
know his client had paid the penalty at the administrative |evel.
I ndeed, neither party was aware of such paynment at the hearing
(Tr. 6-8) and the matter was fully litigated. It is unknown
whet her the payment at the administrative |evel was intentiona
or inadvertent. See Secretary v. A d Ben Coal Conpany, 7 FMSHRC
205 (1985). Inadvertence is inferred, however, fromthe fact this
matter went to litigation.

~Foot not e_seven

7 Fairness to the parties and counsel requires nention that
this proceedi ng was one of a |arge group of cases heard over a
10-day period in Salt Lake City on relatively short notice. The
cooperation of Contestant's counsel and counsel in the Labor
Departnment's O fice of the Solicitor made it possible for these
matters to cone to resolution. It is recognized that the unusua
happenst ance descri bed undoubt edly occurred because of the
extraordi nary efforts of counsel to accommpbdate the Commi ssion's
schedul e.

~Foot not e_ei ght

8 Wich covers the penalty assessnent aspects as well as the
substantive issues of the content.



